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Pass-through entities 
are businesses, such as 
S-corporations, partnerships and 
LLCs, whose owners pay taxes 
for pass-through entities on their 
individual income tax. 

Tax Losses occur when a 
business’ total expenses, including 
tax deductions, are greater than its 
total revenues for a tax year.

This year, the federal CARES Act and COVID Relief Act will prompt a number of changes to Idaho’s tax code, 
should policymakers approve full or partial tax conformity. Conformity is when Idaho aligns its tax code with Federal 
tax code changes. While policymakers have consistently approved conformity changes in the past, an accurate and 
reasonable estimate of the cost of these tax changes are important to understand so lawmakers can ensure that other 
budgetary decisions made this year are sound and fiscally prudent. The costliest potential change of conformity would 
be the elimination of the pass-through loss limitation.  The following is a discussion of the major considerations of this 
provision should conformity be approved.

How the Pass-through Loss Limit Works in Practice

The 2017 Tax Cuts and Jobs Act (TCJA) set the pass-through loss 
limit at $250,000 for people with a pass-through business filing an 
individual tax return and $500,000 for people with a pass-through 
business filing a joint tax return with a spouse. The CARES Act 
removed this limitation and made it retroactive to tax years 2018, 
2019, and 2020. Idaho policymakers could choose to allow three years 
of retroactive tax breaks for pass-through entities if the state conforms 
to CARES. 

In practice, lifting the pass-through loss limit is a significant tax break 
for both profitable and struggling businesses. For example, a married 
Idaho S-corporation owner who manages and operates a successful 
storage facility business may benefit from the lifting of the pass-
through loss limit. If the storage facility owner has $1 million in profits and $2 million in tax deductions due to asset 
depreciation (a paper loss), the business owner could deduct the full $2 million in losses and would receive a significant 
state tax refund. On the other hand, if Idaho does not conform with this portion of the CARES Act, this S-corporation 
could only deduct $500,000 of losses on their Idaho state taxes, resulting in taxes paid on $500,000 of the corporation’s 
profits. 

According to the most recent data available in Idaho, there are about 63,000 pass-through entities, 4,000 of which earn 
profits of half a million dollars or more after accounting for losses. 

Pass-through Loss Limit Could Cost as Much as $99.4 Million Over Two Years

The biggest revenue losses will likely occur in the current fiscal year (2021), since that is when 2020 returns and 
amended returns for tax years 2018 and 2019 will likely be filed if conformity with this provision is approved. Idaho 
can expect smaller, additional revenue losses in fiscal year 2022 due to late and amended filers. 

For FY21, the Idaho Tax Commission provided a weighted estimate of the total cost of conformity (including the loss 
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Estimated Revenue Loss From Conformity to CARES Act’s 
Suspension of Pass-Through Loss Limitation2

FY20 FY21 FY22

Colorado $73 million $18 million

Maryland $21 million $115 million $4 million

Michigan $208 million $179 million

Montana $47 million $41 million

Nebraska $83 million $54 million

Oregon $98 million
Source: See Footnote #2

limit loss change and other potential tax changes) of $60 million. In FY22, the Commission estimates the weighted 
cost of conformity would be $55 million. The change in the pass-through loss limitation is more than half of the total 
cost of conformity and the estimates for this change vary widely. In FY21, the Tax Commission estimates that the cost 
of lifting the loss limit could be anywhere between $24 and $53 million. If costs fall on the high side of the estimate, 
the total cost of full conformity could rise to $79.6 million in FY21. Similarly, in FY22, the loss limit is estimated at 
between $21 and $46 million, and the total cost of full conformity could rise to $72 million if the pass-through loss 
limit cost is at the high end of the range. 

These cost estimates also may be low because they do not include Idaho residents who invest in pass-through entities 
that operate in another state.

Estimates from other states on the cost of conforming to the pass-through loss limitation show overall higher estimates 
on this provision alone. Nebraska and Montana are of particular interest, as they are similar in size to Idaho and have 
similar numbers of pass-through entities reporting over half a million dollars. As of 2018, Nebraska had 4,470 such 
entities and Montana had 2,590 compared with Idaho’s roughly 4,000.1

Nationally, the Joint Committee on Taxation estimates that 82 percent of the households, or 43,000 taxpayers, that will 
benefit from this tax break earn more than $1 million annually. For this small group of taxpayers, their average tax 
payments would fall by about $1.6 million.3 

Additional Considerations

The CARES Act provision applies to two tax years prior to the pandemic and recession and therefore is not targeted to 
pass-through entities hurt by these events. Congress did not require beneficiaries of these tax cuts to use these funds to 
support the economy or respond to the pandemic in some other way. There is no requirement that businesses reinvest 
any of the tax savings from this provision into the business. 

In practice, only a small portion of the tax savings from conformity with this provision will likely be reinvested in 
the pass-through businesses because the tax savings directly benefit the business’s owners, not the business itself. 
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Many pass-through businesses have multiple owners who would have to agree among themselves to reinvest their 
savings from the tax break into the business. Reaching such an agreement would be difficult if the tax savings differ 
significantly among a business’s owners, as they likely often will. And the businesses may be located in states other 
than those in which some (or even all) of their owner-managers reside. So lost state revenue in Idaho from conforming 
to this provision may receive little or no direct economic benefit to communities in Idaho. 


